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BCTYII IO ICTOPII PO3BUTKY
CEPEAHbBOBIYHUX ITPABA TA OJEP2KABHOCTI

TAHHA ®EIVIIAK-TTACITABCBKA (JIbsiB, Ykpaina) *

ITepioz cepeHBPOBIUYA € BaXKJIMBYM BiIpi3KOM 4acy I IIpoliecy opMyBaHHS
IIIHHOCTeV 3aximHOI IpaBoBOl Tpaamiii. Aske imei cBobomm, piBHOCTI,
CITpaBelJIVIBOCTI, IeMOKpaTii, IIpaB JIFOIVHY i TPOMa/sIHIHA, BEpXOBEHCTBa 3aKOHY,
CyBepeHiTeTy Hapo[ly, 3aXMCTy MUpY i Oe3reku, siki HMHi 3aKpitvleHi y JJorosopi rmpo
€C, ynmockoHamoBaymcst y O0poTebi 3a iX yTBepIPKeHHs, caMe Y IeVl JOCTaTHbO
TpUBaJINI IIepiof, icTOpil JIFoACTBa.

HocmimxenHst icTopii cepegHbOBiUYsS [1a€ 3MOry I100aumMTH IIpoIlec
BUHVIKHEHHS i PO3BUTKY, BUSBUTY IIPaBOBY IIPUPOY iHCTUTYTIB Ta YCTaHOB KpaiH
Cy4dacHOI 3axifHOI TpaIuii ITpaBa, KOTpi dpopMyBasics y 1ien Itepiof. biybriicTs
HOPM i HIPUHIINIIIB K IPMUBATHOIO TaK i IyOJIiYHOro IIpaBa, 10 3aCTOCOBYBaJIVC Y
IIPaBOBiV MPaKTULl cepefHbOBIYYs, AICTaI 3aKOHOABYe 3aKpillJIeHH, IepIl 3a
BCe, y uac “ermkux kogudikarin” kinmsg XVII-XIX crt.

MeTor0 JaHOTO JOCIIIDKEeHHS € BUAUIEHHS OCHOBHMX UMHHMKIB, K1 BIUIMBaJIV
Ha PO3BUTOK JepXKaBM 1 IIpaBa, $K Ha KOXHOMY 3 TpPBOX eTaliB Iepiomy
cepeqHBOBIUUs, TaK 1 3arajoM IIpOTATOM Yycboro mnepiogy. OsHaueHa MeTa
KOHKPETM3Y€ThCA HACTYIIHVIM 3aBIaHHIMIL

- OKPewINTM XPOHOJIOTiYHI paMKM IIepiofly cepeHbOBIYYs Ta BiIIIOBIAHI IM
TIOJIIT;

- BW3HAYWTW BIUIMB LIePKBM i KaHOHIYHOIO IIpaBa Ha Ipolec opMyBaHHS
IIpaBa i AepKaBHOCTI Hepioy cepeqHbOBIYYS;BM3HAUYNTY BILUIVIB PYIMCBKOIO IIpaBa
Ha Ipollec popMyBaHH: IIpaBa i Jep>KaBy epiofy cepelHbOBIuYs;

- BU3HAUMUTHU BIUIMB BJIagM BeJMKMX deomaiiB (MarHaTiB) Ha PO3BUTOK
JIep>KaBHOCTI y Hepiof], cepeHbOBIuYsd.

ITouaTok mepiogy cepeAHBOBIYYSA B  ICTOPMYHO-IIPABOBIN  JIiTepaTypi
0B’ S3yI0Th i3 HaniHHAM 3axigHoi PyMcpKoi immepii B 476 p., a 3aKiH4eHHS 3 €I10XO0I0
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pesornonin! y €spomi cepenvian XVII cT.2.

Posrramaroun nuTaHH PO XPOHOJIOTNTYHI paMKM Iepiofy, He MOXKHa HexXTyBaTu
3HaueHHsM Becmdparvcvkoeo mupy (1648 p.) misg BUHMKHEHHS HOBOIO CBIiTOBOTO
IOPAIKY, a OTXKe 1 OIOBIUTIO ITPO LIeVl BiZIPi30K CBITOBOI iCTOPIT eprkaBu 1 ITpaBa. AIpke
BHACJIJIOK MUPHVX yTof, YKJIaIeHNX IIpefcTaBHMKaMVy Mavbke BCix JlepkaB €Bpor,
I71aB He3aJIeXXHVIX [lep>KaB, SKi MaJIvi TUTYJI KOPOJIs, 3piBHSUIN y IepeBakHiv OUIbIIOCTI
IpaB 3 O TOrO 4acy cakpaizoBaHuM ImmepaTopoM CadrmeHHOi PriMcpKoi immepit
repMaHChbKOI Hallil; BIANOBIIHO [0 IIPUHIIMIIY BepPXOBEHCTBA HalllOHAJILHOIO
cyBepeHiTeTy cy0’eKTamyt MDKHapOIHMX BiTHOCKH ITOYasIv BUCTYIIaTU JIepXKaBl, a He
MOHapXV; 3ajleKJIlapoBaHa piBHICTh IIpaB CyBepeHHWX Aep)KaB i IX HeBTpy4YaHHS y
BHYTPIIIHI CIIpaBy OHa OHOI; KaTOIMKM i IIpoTecTaHTV OyJIM TaK caMo 3pPiBHSHI Y
IIpaBax; IIPOroJIONIYBaBCs IIPVIHIIVII PeJIriiHOI TOJIepaHTHOCTI BCylleped KOJIVIIIIHIV
dopmyri “cuius regio eius religio”? Torro®.

3arasioMm, 3HadyeHHs1 BecTdasibcbkoro Mmupy BYeHi BOadaroTh y TOMY, IO BiH
3aKpilvB OCHOBHI Cy4acHI HPUHIIVIIV MDKHAPOAHMX BiTHOCVH.

OrnmcyBanum nepiof, HasmBaroTh “ dpeonastismMoM”S. Take Br3HaUEHHS, 3HAYHOIO
MipOI0 eKOHOMiuHe, IIOXOOWTBH Bif “deomy”, AKMUI CceHBVOpP HagaBaB CBOEMY
BacaJloBi y CITaIKOBe BOJIO[IIHHS Ha YMOBax BMKOHAHHS BilICbKOBOI, IPUIBOPHOI Ul
iH. cIyX01. 3eMesibHa QUISHKA®, TlepeaHa BacajIoM CBOEMY BacaJIOBi Ha TMX CaMVIX

1 Bocran J1. M. Icmopis depxabu i npabBa 3apy6ixnux kpain. K.: LlenTp HaBuasibHOI j1iTepaTypm,
2004. C.157.
2 Icmopis OepxabBu i npaBa 3apydixnux kpain. Cepedni Bixu. 3a pen. npod. b. V. Tummka. JT:
CsiT, 2006. C. 17-18.
3 “Yug B1aga TOrO 7 pestiria”.
4 Pamixerp FO. Bectdaibepkurt Myup 1648 poky i 11oro posis B icropit [EnexrporHmit pecypc|.
I'asema «Ienv». 2018.Pexxvim moctyny go pecypcey: https:/ /day.kyiv.ua/uk/article/istoriya-
i-ya/vestfalskyy-myr1648-roku.
5 ®eonanism sk sBule y 3axigHin €spomni BuHUK y XI cT. He3Bakaroun Ha ocoOimBoCTi
IIpOsiBY LIOTO SIBUINA Yy Pi3HMX HApPOZiB, CIJIBHOIO PUCOI0 € 060CHOpoHHiil xapakiep
30008’a3amb Mix cenvilopom i Bacasom. AJle BaXXJIMBO, III0 Y pa3i HeBMKOHAHHS OOOB SI3KiB
CEeHBbII0POM, BacaJl MaB IIpaBo HelliAopsaKyBsaHHs. O4eBUIIHO, 110 IPY ITepeHeceHHi IIbOro
3B'43Ky 1 MOro HacCJIifKiB Ha myOsliuHO-B/IaHI BiJHOCHHY, IOJIITUKO-IIpaBoBa JOKTPMHA
AOIYyCTIMIa MOXJIVBICTD OIOPY BJIajli, 1110 AOBIMV Yac B3arasli BBaXKaJocsi CBITOTaTCTBOM.
6 IToBHM BjTacHUK (KOPOJIb, MarHaTyi, deoajiv BUILIOTO paHIy) MaB TaKe BiIHOILIeHHs 10
3eMeJIbHOI AUISHKM, sKe Ilepefbavajio IIpaBO pO3HNOPSAWUTHCA Helo 1 B Iepiof,
CepeHBOBIUYS Ha3MBaJIOCS BEPXOBHOIO BIIACHICTIO (dominium directum), a Ge3riocepenHin
BJIaCHVIK — JIVIIIe IIOBHOBa)KeHHsI KOPVCTYBaHHs, IiJIerI1y BiIacHicTb (dominium utile).
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yMoBax HasuBasiacd ap ep-deomoM. Psan minmopsgkoBaHMX OAMH OTHOMY HOCITB
IIOBHOBa)XeHb IIIOJI0 OJIHi€l 3eMeJIbHOI UISHKM, SIKMX IIOB si3yBaIi IIpaBOBi
BITHOCVHM CIO3epeHiTeTy-BacaliTeTy, CKJla/laB CBOEPINIHY iepapxidHy Ipabuny.

lepapxiyHa cTpPyKTypa 3eMesIbHOI BJIaCHOCTI, Ha BepIINHI g9KO0i OyB MOHapX
(kopoJib, iMIIepaToOp), TPOXM HIDKYe — KUIbKa paHriB MarHaris, KH:3iB, rpadis,
OapoHiB, apXi€NMCKOITIB i €MVCKOITB, Tajli — paHIu cepenHix dpeonastis (Bitierpadis,
BIKOHTIB Ta iH.) i Tak aX 710 Jimiapis, Oysia TiCHO OB s13aHa 3 TIOJIITUYHOIO BJIa/00.
Ha mou uac cucmema crodeperimemy-Bacasimemy 0yaa ¢gpopmoro GiOHOCUH NaHyBaHHA-
nionopaAokyBannsa, npu Axinu 6aada MoHapxa nowuprobasacs Ha niddanux He 6e3nocepeoHso
(npupodne niddancmbo Hacesenua mepumopii BepxoBrHomy npabumenebi — cyBepernobi), a
uepes wabai  iepapxiunoi Opabunu i B6axasace €OUHUM  3aCO00M  opeamisayii i
pyHryionybanns Odepxabroi B1a0u. ToMy BBaXKaeTbCs, IO IOMITMYHA Bjlaja Majla
IIPVIBaTHO-IIPaBOBUII XapaKTep.

HastexxHicTh 70 BiIIOBIZHOIO paHry Hependadasia BiTHOCMHU CIO3epeHiTeTy-
BacaJliTeTy 3 MPeACTaBHMKOM BUILIOTO paHry. BimHocuHm crosepeHiTery-BacayniTeTy
MDK ocobaMM-CTOpOHaMM, II0 HasleXXaIy A0 PpisHMX IalsiB (paHriB) iepapxivHoi
ApabvHy, odOopMIIOBAIVICh ABOCTOPOHHIMIM yrofaMi IOI0 3eMeJIbHOI JUISHKN i
BIIIOBiTHMX IOCIIYT-3000B 13aHb.

Bermxum 3emsieBacHMK 3000B’g3yBaBCsl, HaflaBLIM B KOPUCTYBaHHS CBOEMY
BacCaJIOB1 3eMeJIbHY )Z[iJISIHKy 3 11 HaceJIeHHsIM, TaKOX HajlaBaTy MIOMYy IIepMaHEeHTHW
3axVCT i ClpaBeIBUTI CYA. Baacruk semenvtoi 0iranxu mab nobroBaxkentsa ynpabainms,
onodamkyBannsa ma 300py nodamkib, dopmybannsa BiiicvkoBoi Opysxkunu, 30ilCHEHHA
cydouuncmba Ha mepumopii, axa 6yaa, no cymi, y He0e0 6 kopucmyBanni. Y ceperHpOBIUUI
3eMJIsd He IlepeOyBasla B HeoOMeXXeHill BJIaCHOCTi ofHi€i ocobu, a BUCTyHajia sK
BJIACHICTBb J1BOX i Oiplite dpeopasiiB i/um BiiacHicTH gepkaBu (mmpasurers). ToOTo,
deopasibHe MpaBo 3aKPilUIIOBaIO PO3IIeIUIeHHs ITpaBa BJIaCHOCTI Ha 3eMJII0 TaKUM
YHOM, III0 IIOBHOBa’KeHHs BJIaCHMKa OyJIM HOAiIeHi i MoIIM HajieXaTu Pi3HUM
ocobam 7 . Ilpu 11pOMY, BepXOBHWII IIpaBUTeIb UM CeHbUOP, 30epiras IeBHi
aJIMiHICTPaTMBHO-CYJIOBl IIpaBa i KOHTPOJIb & 3a PO3HOPSIDKaHHAM IepegaHOolo

7 ®enymak-IlacmaBepka I M. [lo mmraHHS Hpo OCOOIMBOCTI iHCTUTYTY IIPUBATHOL
Bi1acHOCTi y niepion CepenuboBiuus. [Ipobaemu depxkaBomBopenns i 3axucmy npab awo0unu 6
Vxpaini:  mamepiasu  XXII  peeionarvhoi  HaykoBo-npaxmuunoi  koHgpepenyii  JIvBiBcvkoeo
VYuiBepcumemy. JIbbis, 2016. Y. 1. C. 110-113.

81ler KOHTPOJIb 3 YacOM TpaHC(OPMYyBaBCs Y PaBO BEPXOBHOI'O BJIACHMKA OJIep>KyBaTu
IIeBHY BU3Ha4YeHY CyMYy I'pOIleri ITij] 4ac KOXKHOI oIlepallii mepexoiy 3eMeJIbHOT JTIIJITHKI Bify
OJTHOTO /IO iHIIIOT'O Ii/JIeryIoro BjlacHMKa.
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3eMeJIbHOIO TiITHKOIO.

HudepeHiirioBana BJIaCHICTP BUABWIACh TUIIOBOIO KOHCTPYKI€O 1A
OMNCYBaHOIO Mepioy, OCKUIBKM IIbOrO BVMarajiyv BiTHOCHHW CIO3epeHiTeTy-
BacaytiTeTy. TUIBKM 3romoM IIpaBO NaHyBaHHS Hall 3eMeJIbHOIO OIIAHKOIO I10Yajio
TpaHcdOPMOBYBaTNCs y IIpaBO BJIAaCHOCTI i mepexonuT y criagmmny. Lle BinOytocs
TOMi, Ko y peotaJiIbHOMY IIpaBi 3'dBWIacsi HOpMa, 110 BCTAHOBJIIOBaJla JaBHICTb
BOJIOIIHHS 3eMJIEIO.

i1 1iepionmy  cepelHbOBIUYsL XapaKTepHMM € MaHyBaHHS PeJIririHOro
ceitorysimy.  Pertirisi,  BUKOHyIOWM  igeoJIOriyHy  pojib,  OOIpyHTOBYBaja
HeIIOpYIIHICTh BJjIaAgy Ta 11 HaHyBaHH:. JIKIO y paHHBOMY CepeaHbOBIuYil
xpucTusHCbKa llepkBa yTBepKyBasia JyMKY IIPO IIOXOAKeHH HOJIITUYHOI BiIagu
Bif, bora, To 3rogoMm TeokpaTuuHa XpUCTMSHCbKAa Teopid aOCONIIOTHOI JeprKaBHOI
Bagu OasyBajla BMUMOIY OesaresIAIiIHOTO MiANOpsOKyBaHHS BOJIi BEPXOBHOI'O
IIpaBUTeIId Ha PYIMCBKIV FOPVIAVYHIV JOKTPVHI. bijibille TOro, meBHMI vac pesiiriHi
HOPMM MaJli Ha co0i OCHOBHUW Tdrap IIO BIOPSIKYyBaHHIO BiTHOCUH Y
TpagUIIiIHOMY CycniIbCcTBi, a Llepksa 1moBosI yCHilIHO 3Marasiacs 3 JepKaBHOIO
BJIa[IOI0 3a MOXJIMBICTB 3[iVICHIOBaTW CBITCBKY Biiamy®, Oepyum coli Ha cCiTyxOy
HaBiTh AepXaBHUM amapar. lle mos’g3aHO i3 BHMCOKMM PpiBHeM oprasisartii
PeJIriHMX yCTaHOB, YiTKOIO iepapXxi€lo, NVMCEMOBOIO (POPMOIO aKTiB, KM BOHU
KepyBaJIics y cBoil AisuibHOCTi. KpiM Toro, IlepkBa sik opraHisaliig, HoBiHHa OyJia
HOPMYBaTH CBOIO AisUILHICTE, B pe3ysIbTaTi 4Oro BUHMKIIO KaHOHIYHe IIpaBo.

JlyXOBeHCTBO 1 WOro [isUIbHICTH 3aViMaJli  BaXJIMBe MicClle B JKWUTTI
CepeqHbOBIUHOIO CYyCIIUIBCTBA, a XPUCTUAHCbKa llepksa Masla mpuBierioBaHe
craHopuille. Y KpaiHax 3axigHoi i LlemTpaspHOoi €Bpornm HaOyJio HoONIMpeHHS
KaTonuibKe paso, 1110 3 XI-XII cT. y BUIiaii KaHOHIYHOIO IpaBa I1IepeTBOPUIIOCh B
OKpeMy Ta CaMOCTiVIHy BIUIMBOBY IopuanuHy cuctemy!l. Ile BigOysiocs B mpoueci
yTBepIPKeHHsI CaMOro IIOHATTs “jus canonicum” . IcTOTHe 3Ha4eHHs 151 CTAaHOBJIeHHS
ocTaHHBOro Bifirpas yxiageHun B 1140-1141 pp. Hexper I'partiana min Ha3Boro

9 Heabwisikm1 BIUIMB Ha 1110 CUTYALIilo Masla koHyenyia ABpesia ABeycmuna, 10 TPiXOBHICTIO
moayHN  obrpyHToBye npumar Llepksu Han [epxaBoro. OpHak, odiriiHe BuUeHHS
KaTOJINIIBKOI 1IepKBU B34JI0 3a OCHOBY KoHuenyito Tomu AxBincbkoeo, SIKUVI IIOEJHAB iIef0
60>KecTBeHHOIO IIOXOIKeHHsI BepXOBHOI BJIagM 3i 3eMHMMM crocoOaMm i HaOyTTs i
peastizallii, B pe3ysbTaTi 3poOMBIIN BUCHOBOK, IO ITi/IJIaHi, 3TiIHO 3 IPUPOIHNM IIPaBOM,
MaroTh IIPaBo OIIOPY BJIafli, III0 yIIpaBJIde HeclpaBeJInBo.
10 ®epymax-Ilaciascpka I'. M. MartHOBi BiTHOCHMHY Ta IX perysIoBaHHS Y KOPIIOPaTVBHMX
cucreMax cepegHboBiuus. Haconuc yubisicmuxu. 2017. Ne25. C. 69-74.
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“T'apmonia HeysromxkeHux KaHoHiB” (“Concordia discordantium canonum”), B
AKOMYy yKIajgad 3i0paB aKTM KaHOHIYHOrO IIpaBa IIOpsj, i3 HOpMaMy,
ONPVIJIIOIHEHVIMI CBITCBKOIO Bilaforo!l. Tak camo fK rirocaToput Ta IIOCTIJIOCAaTOPU
TryMmaawvn Corpus Iuris Civilis iMmrepaTtopa IOcTmHiaHa, KaHOHICTY iIHTepIIpeTyBaIn
Concordia discordantium canonum.

BaxxmmBo minkpecnTy, 110 y 3B’ 53Ky i3 IOTpeboro KOHKYpPyBaTH 3i CBITCHKOIO
BJIaJI0I0 (BapBapchbKoI0), XpucTusiHChbKa Llepksa cTBOpmia BlIacHy nosimuko-npaBoby
0okmpuHYy, BaXKIIVIBYMM eJIeMeHTaMM SIKOI BUSIBUIIVICh IIIVOVIHHEe PO3yMiHHS V1 OIliHKa
TaKMX IUTaHb 4K IIPUPOAa AeprKaBy, IKepesla Bilaay, IPUPOAHe IIpaBo, IHCTUTYT
BJIaCHOCTI TOmIO. XpUCTUSAHChKA MOJITUKO-IIpaBOBa MAOKTPVHA - pe3ysIbTar
BiZIpOJI>KeHHs 11 iHTepIIpeTaliil aHTn4HOI dpistocodit. 11 meMoHcTpaltii posti HepKsu
i 30KpeMa i1 i1e0JIoriuHOI CYIM, HaJIeXKUTh 3rajaTyl IIpo KOHQIIKT MiX ITallCTBOM i
HiMerlbkuMM iMriepatopammt y XI cT., 1o HasuBaeTbea “O60poThba 3a iHBeCTUTYPY” .
JIK BiOMO, IO Ha3By oOfep)XaB MOBrOTPUBaJIMI IIpOLleC IIPOTUCTOAHHS, IO
po3IiouaBcsd 3a dYaciB IIpaBiliHHS iMmeparopa l'empixa IV Ta mamm pumMcbKoro
I'puropis VII I'inenebpanna. boporsba 3a iHBecTuTypy 3aBepimwiack B 1122 p. i3
yKilafleHHAM BopmMcbkoro koHKopnarty (dpaxriuHo, Ha KopucTb Llepksu). Brim, ms
HiMeIlpKoro iMrepaTtopa I'enpixa IV “cynepeuxa” 3asepiiacs BimjIydeHHSIM Bif
LIepKBU i BTpaToIo IpecToiy. bisblte Toro, HaciigkoMm nmosdasienHs Tpony 'enpixa
IV crajo Te, mo xpucrusaHcbka llepkBa momycTwia OyMKYy PO MOXJIVBICTb
3BUIPHEHHSI IIiaHMX Bif, O0OOB'SI3Ky  MiAIOPSAKYBaHHS “HeHaJIeXXHOMY
IpaBuTesieBi’, Xo4 y PpaHHBOMY CepedHBOBIUUl XPUCTUAHCbKA [IOKTpMHA i
IIPOTUCTOAIIA i€l OIIopy BiIajii.

Cranom Ha XII-XIII cr. IlepkBa BXe Oysia IOTY>XHOIO 3arajlbHOEBPOIIEVICHKOIO
opraHisalii€ro, IO Majla CBOI aJMiHiCTpaTWBHI, (iHaHCOBI Ta CyHOBI oOpraHwu,
AVIUIOMaTUaHY c1yXO0y. Bisbite Toro, sa [lanu Inoxenmis 6y6 Bcmanobaenuil nopsdox, npu
AKOMY KOpOHayis eBponeticokux MoHapxi6 maaa 30iticHioBamuca akmom Ianu Pumcovkoeo.

Kanoniyne mnpaBo, Tak caMO $K pPHUMCbKe IIpaBO, XapaKTepu3yeTbCs
YHIBEpCAJIBHICTIO Ta eKCTepUTOpialIbHICTIO. Y mepiof cepeaHbOBiUYYd HOPMU
KaHOHIYHOI'O ITpaBa BPeryJIbOBYBaJIV BIIHOCVHY MUK JIyXOBEHCTBOM, a TaKOX 1 MK
CBITCHKVM HaceJIeHHSIM y Pi3HUX cdpepax IIpaBOBOro peryyoBaHHA. JKINo B paHHi
Iepiosl, Koy IiepKBa Ille He Majla IOJIITMYHOI CVWJIV, BOHA JlaBajla eTWYHi OLiHKNI

11 dexpert I'partiana, Oyayum ckj1agoBoI0 yacTMHOIO odinirHoro 30ipHuKa, axmm 3 XV CT.
HasuBaoTb “Corpus Iuris Canonici” (“36i0 xanoniunoeo npaba”), 3aKiiaB OCHOBU PO3BUTKY
KaHOHIYHOIO IpaBa $IK CaMOCTiTHOI HayKOBOI AVCIIUIUTIHM, BiOKpeMJIeHOI 3 IlapVHU
TeOJIOTil Ta PUMCBKOTO ITpaBa.
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TaKMM sBHMIIaM $SK paOCTBO, IOJiramisi, «BapBapcChbKi» IEPeXWUTKU y CYLOBOMY
IIpOIIeci, CIIPOLIEeHNVI HOPSA0K PO3JIy4eHb TOIO, TO, Ofep>KaBIl CyAOBY BJIally Ta,
IIOCTYIIOBO PO3IIVPIOIOYM CBOIO KOMIIETEHIIiI0, BOHA BpPeIlTi CTaJla MOIYTHBOIO
CWIOIO Y BCix colliaJibHO-eKOHOMiuHMX cdepax. Tak, 3a KostoMm cy0’eKTiB, 1lepKOBHa
IOPVCAVKITiSL HOMIMpIoBaIacs Ha BCiX 0ciO TyXOBHOIO cTaHy Ta B ycix cdepax, a 3a
IpeIMeTHM KpUTepieM — Ha BCl CIIpaBM, $Ki CTOCYBaJIMCS PeJIirii, 30Kpema:
yKJIaZleHHs i po3ipBaHHS IUTIO0Y, 0COOMCTI Ta MarHOBI BITHOCMHY MiX IO PYXKSIM
Ta MDK OaTbkamMy i [diTbMM, IIpujaHe, 3allOBIiT, CHaIKyBaHHs, KpMMiHa/IbHe
IIPaBOIIOPYIIIeHHSL. ..

ITig ximenp XIII - ma mouarky XIV cr. llepksa 1oumHae BTpavyaTyl CBOXO
MOTYTHICTB, ITI0 JeMOHCTPYEThCSA 3By KeHHAM cdepm [Iil KaHOHIYHOIo IIpaBa, 30KpeMa
B Ipolecax 3AiVicHeHHI cymoumHcTBa. Tak, B AHmii y 1285 p. craryrom Kopoist
Enyapna 1 gyxosHin siiafi O6ys1o 3a00poHeHO posIyigpaTy CIIpaBy PO HOPYIIeHHS
o0irgHKM, a y Ppaniiii KOpomBcbKum opaoHaHC (1539 p.) mosHicTIO 3a00poHMB
LIepKOBHMM Cy[aM po3IJIsaTii CIIpaBy, CTOPOHaMM B SIKVX OyJIv CBITCBKi 0cOON.

CporogHi XpUCTMSAHCTBO BBaXXAalOTb OOHMM i3 TOJIOBHUX e€JIeMeHTiB, IO
BIUIVHYJII Ha (OpMyBaHHSI €BPOIEVICBKOI IIpaBOBOI KyJIBTypW, a OTXe i Ha
HOpMYBaHH: IPaBOBVIX BiTHOCVH.

[Tpu npoMy, citift, po3yMiTH: dpeoaibHi JlepKaBy y CBiTi BMHVIKaJIV IIO-Pi3SHOMY.
ITporsrom V-XII cT. y 3axigHii €BpoIli IIpoXoauBs IIpoLec YTBOPeHH: Jlep>kaB Ta
MOAAJIBIINIL PO3BUTOK ITpaBOTBOpYOCTi 2. SIK BimomMo, B eKOHOMiuHIiN cdepi
IIaHyBaJIO CUILCbKe HaTypaslbHe TIOCIOAapCTBO, TOAI $IK YHACIJAOK BiJICYTHOCTI
BHYTPIIIIHBOI'O PMHKY IIPaBOBi BITHOCMHY He BUMarav CKJIaJlHUX peryjfoBaHb.

Y IX-XI ct. posnoumHaeThcs mpollec crieliiayisanii mpari, a IK HacliloK —
audepeHItiallil CcycHijibcTBa i BMHMKHEHHs IIOTpeOM IIpaBOBOrO peryJIroBaHHSI
HOBVX BITHOCVH, BCTaHOBJIEHH: IIpaBWI IIOBeHiHKN. 3apOIPKY€ThCA CTaHOBE,
KOopIlopaTvBHe IIpaBo, IO 3a XapakTepoM € IapTuUKyJsipHUM. CTaHOBO-
KOpIIOopaTVBHe IIpaBoO IIPOAOBXyBaTUMe dopmyBaTucs i dyHKuionysaTy o XIII-
XV cT., Ko oMy Ha 3MiHY Opuvijle 3arajlbHoOJep>XKaBHe IIpaBo.

HepxaBu paHHBOCEpeIHBOBIUHOIO Iepioly YacTO HasMBalOTh ~BapBapcokumu
kopoaibcmbamu”, 3a POpPMOIO IpaBIliHHSA — Ile CeHbMOPaIbHI!® MoHapxii. Y men

12 Icmopis depsxabu i npaBa 3apydixnux kpain. Cepedni Gixu. 3a pen. mpod. b. V1. Tummka. JT:
CsiT, 2006. C. 17-20.
13 Cenbpnopis — crociO 37iVicHEHHS IIpaBa CeHbIOpa Oe3 HalaHHS IIpaB i 000B sI3KiB
CyBepeHa Ha IeBHill TepuUTOpil, Ae BacaJlaM HaJaBaJlMChb (PYHKIII rOCIOJAapChKOIro Ta
IOPUAVYHOTO yIIpaBJliHHSL
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paHHIV Ilepiof] BEpXOBHUM IIpaBUTeJIb-BOXIb OOMeXyBaBCs B IPUNHATTI pillleHb
IyMKOIO 3araIbHMX 300piB IUTeMeHi Ta 3BmdasMu peakislt. Omox, 61a0a npabumens
obmesxxena, a nocada nepeBaxno BubopHa (kopoas obupasu Ha 3'i30ax cpeodasif). Ilpu
KOpOHallil, KOpoJIb IIy0JIiuHO IpUCcATaB yIIPaBJIATH CIIpaBejIvBO i JOTPUMYBaTHCs
rpaB. Tak caMo i Besmki dpeofanm Impucsraav oMy Ha BipHicTb. Kpivm moeo, 36axaionu
HA BUBHAHHA Y CcepeOHbOBIUHITL NoAIMUUHO-npabobiti dokmpuni 0adea Nid0AHUX Menow
30iicHen A 64a0u, nop:0 3 noxo0xeHHAM B1a0u 6i0 boea, uacmo nioxpecatoioms i HAABHicMb
30008’ s3aHb HOCIA 64a0u, 060cTOpoHHbOT Yeo0u npaBumenst 3 HAPOOOM.

Bermxi deomai, He3Bakarouy Ha cydacHe ysBJIEHHS ITPO CyTb i 3MICT BJIafiu
MOHapXxa, 30KpeMa, Ii BepXOBEeHCTBO, Maloyll BJIaCHY apMilo, BOIOBaJII MDX co0o010,
HaJlaBaJIVl BiVICBKOBY IIOIIOMOTY IIpaBUTeJIsIM iHIIMX KpaiH; KapOyBaJli MOHETY;
3AIVICHIOBaJIVI OHOAATKyBaHHS; BepIIMIN CyJOYMHCTBO; BUaBaJli HOpPMaTVBHI
akT... TobOTo, IXH4 Bjlaga Ha HaJleXHil iM Tepuropii Oyina daKTUYHO
HeoOMexeHoo. llpoMy crpusiiia IpakTuKa HagaHHs deofaiaM KOPOJiiBChKOIO
BJIaI0I0 Pi3HMX HPMBLIeIB, 110 3aKpPilUIIOBJIVCE iMyHiTeTHMMY rpamoTamu. OfHaK,
IXHg MOTYTHICTB, K BXXe 3a3Hauajiocs Bullle, IlepeOyBajla y TICHOMY B3a€MO3B SI3KY
13 3eMJIEBOJIOIHHSIM.

OcHOBHMM [DKepesIoM IIpaBa TOrO d4acy, OesllepedHO, BBaXkKaBCs 3BIYail.
3BnyaceBe IIpaBo HabyBasIo MMCbMOBOI POPMI Y UMCIIEHHNX BapBapChKIX IIpaBaax’s.
Bunana xoposiem Xstomsurom 1y 496 poui “Castiuna Ilpasna”, me 3i6pani 3Bmuai
repMaHCBKOIO IJIeMeHi caJliuHuX ppaHKiB, € HalJaBHIIIIO0 i3 BapBapChbKMX IIpaB]],
KoHTMHeHTalbHOi €Bponu. Cepell mepImx aHITIOCAKCOHCBKMX JDKepesl IpaBa —
“ITpaBna ErennbOepTa”io.

Y kpaiHax 3axigHOl €Bpomnm mocTyroBo 8iddybacmuca nepexio 6i0 nieminHoeo
npaba, 0is Axoeo nouiuprobaiaca Ha nebre niem’s, Hadarouu npaby nepcoHALbHUT Xapakmep,

14 Ilepmr 3a Bce, VimeTbcd MpPO IepMaHCHKY TpaiWIliio, Ha BIIMIHY BiJ $KOI, pUMCBbKa
Tpaauilis nepegdadaiia iHITY KOHCTPYKIIIO — IMOJIITUYHY BJIajly, HOCIV SIKOI He 3aJIeXNUTh
Bif BOMi >XopHOI yrrogmHM (xiba Bif bora, sxmim Hagas vioMmy IO Biagy). Y paHHBOMY
cepeHbOBIYYl XPUCTUAHCHKA MOJIITUKO-IIpaBoBa JOKTPVHA HarojionlyBaja Ha TOMY, IO
XPUCTUSHCBKUV IIpaBUTeIb € BUKOHaBIeM Boyii Bcesmimnboro. Bpaxkaerbcs, mo 1e
dopMmysIrOBaHHSI O3HayasIo: IIO-Tleplle - TIPUVHATTS KOHIEIIil CyBepeHHOCTi i
JIETITMMHOCTI 3[IiVICHeHHS 3aKOHO/JaBY0l i BUKOHABYOI BJIa/IY OHi€0 0CO000; TIO-ApyTre —
IIOXOMXeHHS 11i€l Bitaam Bixg bora.

15 JIk BimoMo, 1ie KepesIo IpaBa IIpUTaMaHHe apxaidyHOMY IIpaBy, Ha 3MiHY SKOMY TUIbBKN
npotsiroM IX-XI cT. mounHae IpUXOAMTH IIPOTOIIPABO (CTaHOBE IIPaBO).

16y KuiBcbKin J1epkaBi B IMMCbMOBiN popmi nepirmit 30ipHUK IIpaBa 3'9BUBCS y BUIIISAIL
“Pycpkoi [Tpasan” 6mm3bko 1016 p.
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0o mepumopiaisHo20 npaba, WPUCOUKYia AKoeo nouwiuprbaiacs Ha 6ce HaceseHHs, Kompe
npoxubaso Ha 0aniil mepumopii. Bxxe Ha IbOMY eTarli 3 OKpeMIX IPYII 3BTYA€BVIX HOPM
IIOYMHAOTh (POpMyBaTHCA HOPMM JIEHHOIO 1 MaHOpiaJIbHOrO IIpaBa, $Ki Ha
HaCTYIIHOMY eTalli 3a/IMyTh BaroMe Miclle cepe[], CriCTeM CTaHOBOIo Ipasal’.

[Tounnaroun 3 XI cT., B pesysbTari cripod cucTeMaTm3sallil 3BMYa€EBUX HOPM,
3’ gaBirstroThCs 30ipHUKNM: “3Brual bapcenonn”, “3sudal deonis” Tomo. [I>keperramu
IpaBa BUCTYIIaIOTh HOPMM ITpaBa, BUJaHi MarHataMu. 3aKOHOABCTBO MOHapXiB!8,
IIle He MaJl0 3HA4YHOIO BIUIMBY Ha peryJ/IoBaHH$S BiHOCMH Yy TOrOYacCHOMY
CYCIUIBCTBI, TaK CaMo K 1 KaHOHIYHe IIpaBo.

Hauti, npomsaeom XII-XV cm. mpubab nacmynnui eman po3gumxky npaba i depxabu
nepiody cepedHvobiuusa — cmanobo-npedcmabHuLbka MOHAPXIA.

brmmspko XIII ¢T. rocTpe poTHCTOSAHHA MK TaKVMMM IHCTUTY1LIISIMA 4K Llepksa
1 /lepxaBa 3a ITaHyBaHHS y CYCIIUILCTBI 3aBePIIYETHCS IX BITOKpPeMJICHHSIM OJIHa Bifj,
ogHoi. [lepxxaBa Toro dacy HaOysa dopMy MOHapxii, B sIKiMl i Jajii 3ajmMIaBcs
3HaYHMM BIUIMB OKpeMMX MarHariB, IIOB SI3aHMX i3 MOHapXOM [IOrOBOPOM IIPO
BacaJIbHy CIIyX0y.

Haromicts, XIlI-um - modatkom XIV CTOMTTS AATyIOTh 3pOCTaHHS MICT 1
MiCBKOTO HacejleHHs, 1110 OyJIO IIOB s13aHO 3 IOAIOM IIpalli, pO3BUTKOM pemecsa i
TOPriBi. BHaC/IIOK HOCATHYTOI aBTOHOMII MICT, 30KpeMa y cdepi yIIpaB/IiHHA

17 ®enymak-ITacimasebka I'. M. [Ixepesia Ta OCHOBHI pucy HpMBaTHOro Ipasa y €Bpori
nepiony cepennboBiuus. Bicnux JIHY im. I. @panxa. 2011. Ne54. C. 89-96.
18 YV Tom uac 3akoHOaBYa AisUIbHICTh KOPOJIiB IlepeBakHO HOJIAralla B 3aKpilJIeHH] Aifognx
3BMYAEBVIX HOPM, a He B CTBOpeHHi HoBux. Ha BiiMiHy Bif kpaiH KOHTMHeHTa/IbHOI €BpoIN,
B AHDIII 3aKOHOOABYY MAisUIbHICTH 3MiVMICHIOBaB TiJIbKM KOPOJIb i TIOrO 3aKOHOOABCTBO
IIpU3HavaI0cs JINIIe Il KOPOJIiBCbKMX CyAiiB. Taki akTv Mav FOPUAVYHY CYIIY ITPOTSATOM
4Jacy naHyBaHHs KOPOJId, IKU IX BUIaB.
19 SIkm1o y paHHBOMY cepenHboBiudi LlepkBa BBa)kae MOHapXilo JIMIlle OOHVM i3 eJleMeHTiB
XPUCTUSAHCBKOI CIIUIBHOTM, TO Tellep, 3aBOsAKM d¢istocodcekinn aprymenTarii Tomm
AKBIHCBKOTO Jlep>KaBa IlepecTae Oy TV 3710M, sIKe Tpeba TepIIiTu uepes Ii 30aTHICTh ITOKapaTul
IpIIIHVIKIB; Aep>KaBy PpO3IVIANAlOTh SIK IHCTUTYIIIIO, 10 BUMHMKIIA 3 Boii bora. 1o Toro X,
OCKIJIbKM JIIOVHA € IiCTOTOIO CYCIIJIBHOKIO 1 ITOJITUYHOIO, TO TI BHYTPIIIHA CYTHICTb
roTpeOye iCHyBaHHS CBITCBKOT'O IOPSIKY — JeprkaBu. OCTITHVKM MiIKPeCcTIoTh, IO i
apryMeHTallii AKBiHaTa BIUIVMHYJIV He JIMIIle Ha 3MiHy CTaHOBUIIIA Jlep>XaBU Yy CyCIIJIBCTBI,
a ¥ CHOpUUIM BIAPODKEHHIO apiCTOTeIIBCBKOIO pPO3YyMIHHSA TIpoOMafsgHMHA 1 10ro
B3a€MOBITHOCHH i3 fepKaBoro. e onuH ditocod Toro vacy (Mapcusin ITagyancekni) y
CBOIVI KOHIIeMIlii He JIMIlle TBepAuB ITpO aBTOHOMIIO Jep>KaBy, a WM MiJIKpec/IIoBaB, IO
IIpeICTaBHVIKM 1y XOBEHCTBa ITOBMHHI MiAIIOPAIKOBYBAaTVICS CBITCHKIV BIIaI.
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CYIIOYVHCTBA, IXHE HaceJleHHd — MilllaHM — BUTBOPWIV OKpeMY BepPCTBY BiJIbHOIO
HaceJleHHs], Ha3BaHy “mpemim cmanom” . [10 1IbOro cTaHy MOIJIM TaKOX HasleXaTu
301qHiJIi IpeIcTaBHUKY ABOPSHCHKOIO KJIacy Ta CeJIsiHM, sIKi 3MOTJIV 3BUIbHUTICS Bifl
KpinanpbKoi 3ay1e>XXHOCTi. MiliaHu cTam OfHI€r0 13 TUX CWJT, SKi HiATpUMYyBaJIVI BJ1agy
BEPXOBHOTO ITpaBUTeIs, BBAKAIOUM 11 TAKOIO, sKa Ov Mora 3alesreumTvi e0uHuil
Guympiwnii puHoK, €QHICTb Mip, Bary i TpOIIel, €AVHY MUTHY IIOJITUKY, PO3BUTOK
BUPOOHMIITBA i TOPriBIi.

BaxxymmBoro IiATpMMKOIO [UIS BjIagy MOHapXa BVICTYIIAB TaKOX NApAAMeHM -
Kose2iaabHutl  npedcmabuuybkui opear, y 06ox (abo mpvox) nasamax Ako20 OYAu
npedcmabaeni cmanu HacesenHs 6i0nobionoi kpainu. [lapraamMeHT cripmsB eHTpastizariil
IepXaBu, a TaKOX OOMeXyBaB BJIaly MOHapXa, OCKUIBKM MaB KOHTPOJIBHO-
HaIJIs10Bl IIOBHOBa)KeHHs B cdepax ¢piHaHCIB i 3aKOHOIABCTBA.

Ha eTarii craHOBO-IIpeicTaBHUIIBKOI MOHaPXil BifOyBaeThCs Ipoliec yHidikarlii
npaBa. 3aKOHOAaB4i aKTW MOHapXiB HaOyBalOThb IIfOpa3 OiJIbIIIOrO 3HavYeHHH,
3'4BJIA€TbCA 3aKOHOIABCTBO IIapJlaMeHTiB Ta CHiIbHI, KOHCTUTYIIIIHOTO 3HaYeHHs,
3aKOHM IlapjlaMeHTiB i MoHapxiB. KaHOHIYHe IIpaBO PO3MIMPIOE KOJIO MNUTaHb 1
cyO’exTiB, Ha $#AKi IIOIIMPIOETbCA VIOTO IOPUCOVIKILSA, 3 ABJISIOTBCS VIOrO HOBI
30ipHMKN. 36uuan ax Oxepeao npaba y Oirvuwiocmi Kpain Bmpauae cBoe nonepeoHe
3HAUEHHA, MAK camo AK i 3akoHo0abcmbBo geodarib-maeHamib.

HoBuM [pKepesioM IIpaBa cTae pumcbke npabo, IO aKTMBHO pPelelliloeThCs
IIPaBOBMMM CUICTeMaMV KpaiH cepefqHboBiuHOI €Bponm. Came Ha IpOMY eTalli
PO3BUTKY CyCIIJIbCTBA BMHMKA€e IIOTpeba 3amo3MyeHHsS HOPM 1 HPUHLMUILB
PUIMCBKOro IIpaBa. AJKe PO3BMBAETbCS TOBapHe BUPOOHWUIITBO, TOPIIBJIS, IO
OTpeOyIoTh HOPMYBaHHS BIAIIOBITHMX CYCIIUIBHMX BigfHOCHMH. Y cBOIO depry,
pVIMCBbKe IIpaBO MaJjIO0 I'OTOBi [JOCKOHasli pOpMM [IJId yperyJIfoBaHHS BiITHOCVH
BJIACHOCTI Ta JOTOBIPHMX BIITHOCWH, BUPIIIeHHs CIIIPHMUX HUTaHb.

Ha nmepumix mopax i B okpemux acriekrax Llepksa Takox Oyiia 3ailikasiieHa 11
aKTMBHO IIpolaryBajla Ppellelilif0 PMMCBKOro IIpaBa. 30KpeMa, KaHOHiuHe npabdo
peyeniobaro Hopmu pumceko2o npaba. Tak caMo Ak i MoHapxu, nanu o0rpyHmoBybaru cboi
npemensii Ha c6imobe nanybanisa, 6azyouucy, Ha nobuomi, Bepxobercmbi ma Beauni 6aa0u
PUMCbKO020 IMNepamopa.

3arajioM pellemlilisi pMMCBKOIO IIpaBa 3abesleuyBasia IoTpedOy 00 emHaHHS
CYCIIUIBCTBA, BIIOPSAKOBAHOCTI BiTHOCMH Yy HBOMY, HOOyHOBM IeHTpasli30BaHOl
ZepkaBy, PaBOBOIO MOPSAAKY, €IHOCTI IOPUOVMYHMX 3HaHb, OCBITM i IIPaBOBOrO
MVICJIEHHSL.

OcraHHiN eTal, IO € CKJIAJAOBOK YacTVMHOIO IIepiofly cepedHBOBIiUYsA —
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abcomotmsm (XV-XVII cT.).

151 icHyBaHHS abCOIIOTHOI Blay MOHapxa HeoOXiTHMMI € KiJIbKa YMOB, II10
1 BU3HA4a0Th POpMY aOCOTIOTU3MY .

ITo-miepirie, BjIajia MOHapxa IIOBMHHA ITOIIVPIOBATHCA Y LIEHTPi 1 B perioHax y
BUIJISA/I YMHOBHUIIBKO-OIOPOKpaTUYHOI iepapXii, opranm (cjIy>k00BLi) SIKOI MalOTb
aJMiHICTpaTVBHi, CyZOBI Ta IHII ITOBHOBaXK€HH:, IIIO 3[iVICHIOIOTHCS Bifl iMeHi
MOHapXxa.

[To-mpyre, MOHapX MOBMHEH 30Cepe/KyBaTV IIOBHOBa)X€HHH  IIOAO
aKyMYJIFOBaHH: 1 pO3IOpAIKeHHs piHaHCaMI.

ITo-TpeTe, Bilaly MOHapXxa Ma€ HiATpMMYyBaTW IpodeciiiHa apMisd, a TaKOX
TIOJIIITiS.

Y kpaiHax, e BUTpWMMaHi Has3BaHi TPU YMOBM, aOCOJIIOTM3M iCHyBaB Yy
3aBeplleHit opMi, B iHIIMX AepXKaBax - y He3aBepleHir, oOMexeHinn dopmi.
PasoM i3 TiM, TaM fie He OyJ10 IIpecTaBIeHo BCi Tpu yMOBI — He OyJlo, BiAIIOBiIHO,
11 aOCOIIOTM3MY KOPOJIiBChKOT Biiaay (Hanpukiiazn, y Himegunsi, Iosibi).

Ha npoMmy erami MoOHapx IparHe yHIpaBiIATH AepKaBOK €IVHOBIIAIHO,
IIpeICTaBHUILIBKI OpraHu MavbDKe He CKIIMKAIOThCH, IIifl TMCKOM TepUTOpialbHOI
CYBEepeHHOCTI 3BYKYy€TbCS aBTOHOMIsI MICT Ta iHIIIMX ApiOHVIX cCy0’€KTiB, popMyeThCs
IIOCTIVIHA apMisd, 3MIHIOIOTBCA 3aBOaHHA 1 poib MOJINil, BMHMKAIOTH Haliil,
HallioHaJIbHi i OaraToHallioHaIbHI AepKaBu. 3a LVX YMOB Yy IOJIITUYHO-IIPaBOBil
ZyMIi I0opa3 YacTille BUHUKAIOTh ifiel JOrOBipHOI0 ITIOXOIKeHHS epKaBHOI BIafu
abCoJIIOTHOrO MOHapxa, B TOMY 4YMCII 1 I HinKpecileHHs ii icHyBaHHS 3 BOJI
I IaHmX.

3po3yMmisio, 0 3a abCOIIOTM3MY KOPOJIBCHKOI BJIaJyi OCHOBHUM JKepejioM
IpaBa € KOpOJiBCbKi 3akoHM 2. IIpaBO IIOCTYIIOBO cTa€ 3araJbHOIeP KaBHVIM.
ITponosxyeThbed yHidiKallis i BinOyBaeTbcs crcTeMaT3allisi HOpMaTUBHO-IIPaBOBMX
aKTIB 3a IIpeAMEeTHNM KpUTepieM.

Habysaroun Bxe iHmmx BumiB i dopm 2!, pami BigOyBaeTbcs pellemilis

20 Bimomum TeopeTuk abcomoTmsMy i mbopeys meopii cybepenimemy depxabroi 6aa0u Xan
bonen BusHaB nepummM y nepesiiky IIoBHOBakeHb IIPaBO BEPXOBHOIO ITpaBUTeIsd BUaBaTu
3aKOHM, $Ki OyIyTh 3000B’d3yBaTyi BCiXx TIpoMajisfiH, KOTpi HaceJIsdloTb TepUTOpPIo
KoportiBcTBa. OTOX, 3a bormeHOM, 3aKOHOIABCTBO — 1ie IpeporaTyBa AepKaBHOI BIaIn.
21 Xapuronos €. O. Peyenyis pumcvkozo npubamuoeo npaba (meopemuuui ma icmopudHi
acnexmu): aBToped. AucC. Ha 3000y TTS HayK. CTYIeHs JOKT. Iop. HayK: crier]. 12.00.01 “Teopisa
Ta iCTOpisl meprKaBu i IIpaBa, icTOpis MOIITMYHMX Ta IIpaBoBuX BueHb . Omeca, 1997. C. 13-
14, 16.
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puMcbKoro mpasa. 1lomo BuaiB pelleniiii, TO y Iepiof, cepeIHbOBIUY IIePeBakHO
Ma€eMO CITPaBy i3 IPAMOIO Pellelllli€ro, TO/A1 K Helpsama He Taka rormmpena. 3 XI cr.
IIOYMHAETHCA BVMBYEHH:A PVMCBKOIO IIpaBa B yHiBepcuTeTaX, IPOTSATOM BChOIO
repiofly cepeHbOBIYYs 1I0T0 3aCTOCOBYIOTH y IpaKTulli (i, IIepIl 3a Bce, CYIIOBil).
Hepinko HOpMM 1 HpUMHIMIM PUMCHKOIO IIpaBa BUKOPWUCTOBYE 3aKOHOIABEIlb.
AKTMBHOIO a3010 3aCTOCYBaHHS PYMCBHKOIO IIpaBa y MpaKTHUIli € IpoMiXoK Bizg XIII
1o XVIII cT., MoKV BOHO BBaXKaJI0Cs YMHHWM IIPaBOM.

OToX, iCTOTHWMI BIUIMB Ha PO3BUTOK IIpaBa i Jep>KaBHOCTI cepelHbOBIUYS
3OiVICHMIIO He JIMIIle PUMChbKe, ajle VI KaHOHiUHe IIpaBO, 3a JAOIOMOIOI0 HOPM i
NPUHINIIB SKUX PO3B si3yBa/lcd IWTaHHSA IIPUBATHO-IIPABOBOIO XapaKTepy,
BU3HaYa/IMICA HPVUHOVIV PYHKIIIOHYBaHHS JepKaBIL.

Hespaxarount Ha Te, 10 BeJmKi deogaynt i IlepKBa BUCTYyHaJIVI TUMM CUJIAMV,
SK1 TPYBaJINT Yac MepelIKopKaIv LieHTpasli3allil cepefHbOBIYHIMX epKaB, y Iepiof,
abcoIoTM3MY OUIBIIIOCTI AepKaB TaKy BAaIOCs KOHCOMITYBaTIUCS 1 CTaT CYIIbHUMM
LeHTpaIi30BaHMMM MOHaPXisIMIU.

3aBagku mpangaMm distocodis, odopMileHi SK igeosoreMyu caMme B Iiepiof,
cepeqHBOBIUUS, IIHHOCTI JIOJICBKOTO JKWUTTS, CBOOOAM, PIBHOCTI, HIpMBATHOL
BJIACHOCTI, = IPMHIOMNON  IIPpeACTaBHUIIBKOTO  IIpaBJIiHH#A, MOOULy  BJIaaw,
IIeMOKpaTu3My, CyBepeHiTeTy Hapo[ly, BepXOBEHCTBa 3aKOHY i T. [1., B HOJJIbILIOMY
CTaJIVl OCHOBOIO 3aKOHOJIaBCTBa €BPOIIEVICBKMX KpaiH. 3pellToo, He3BaKarouy Ha
ZIOBOJIi IIOHYPe HCHXOeMOLliViHe HaIlOBHEHH: OIVICAHOI'O TUCSYOJITHBOIO IIepiofy,
eroxa cepeHbOBIUUA CTaJla BaXKJIVBOIO €IOXOI0 B Hpolleci dopMyBaHHS 3aXigHOT
IIPaBOBOI CBiJOMOCTI.

Anna Fedushchak-Paslavska (Lviv, Ukraine)

Introduction to the History of Medieval Law and State Development

The article deals with the development of law and the state in the Middle Ages when the
basic values of the Western legal tradition developed and were born. These are, first of all,
the ideas-values of freedom, equality, justice, democracy, human and civil rights,
guarantees of private property, rule of law, the sovereignty of the people, representative
government, separation of powers, protection of peace and security, which are now
enshrined in the Treaty about the European Union. It is revealed that most of the norms and
principles of both private and public law used in the legal practice of the Middle Ages
received legislative enshrinement in the 18-19 centuries. It is established that the great feudal
lords and the church had a significant influence on determining the directions of
development of medieval law and the state, the resistance of which had to be overcome by
the public authorities of the states. Having a wide range of powers in the subordinated
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territories or under its jurisdiction, these lords did not stop there, continuing to expand
them. In fact, individual interests prevailed over the general interest. As a result, many
medieval states remained decentralized and therefore weak. The Peace of Westphalia (1648)
undoubtedly had a significant influence on the change in the political situation, according
to the norms of which equal sovereign states began to act as subjects of international
relations, as well as the proclaimed principle of religious tolerance, which led to the
occurrence of new world order. Therefore, we consider this event of international relations
as a finish of the process of medieval statehood formation. Each of the three stages in the
development of the states of the Middle Ages has its own characteristics, which allow these
stages to be identified, named and outlined in numbers: the emergence of statehood (5-12
centuries); establishment of a class-representative monarchy (13-15 centuries); absolutism
period (15-17 centuries). Medieval law, which has long been characterized by particularism
and personalism, under the influence of universal legal systems, gained unity. Exactly the
process of reception of Roman law and the functioning of canon law became factors that
contributed to this. It was found that legal relations in the understudying period were
regulated not only by local customary law but also by the legislation of rulers and owners
of feudal estates. The Middle Ages were marked by the formation of several corporate legal
systems, many of which underlie the formation of nationwide law. It has been established
that the norms and principles of Roman and canon law were used not only to resolve
disputes of a private law nature. The legal doctrines formed on their basis determined the
principles of functioning of the state.

Key words: feudalism, reception of Roman law, canon law, sovereignty, values of the
Western legal tradition.

KaHAMAaT ropuandeckx Hayk AxaHa @enyiak-ITaciiasckas (JIbBos, YkpanHa)

BBeneHe B MCTOpMIO pa3sBUTHA CpeJHEBEKOBBIX IIpaBa ¥ rocyjapcrsa

B craTbe peun mzieT o passuTHM ITpaBa 1 rocyjapcTBa B Cpe/lHeBeKOBbe, KOITla 3apOoXKIaIviCh
OCHOBHBIE 1I€HHOCTW 3allaflHOV IIPaBOBOVI Tpaaulmu. VIMeroTcs B BuAy WIen-IIeHHOCTU
cBOOO/IBI, paBeHCTBa, CIpaBeJIMBOCTY, AeMOKpaTuu, IIpaB dYejioBeKa U TIpakIaHMHA,
rapaHTUM YacTHOWM COOCTBEHHOCTM, TOCHOJCTBAa 3aKOHa, CyBepeHUTeTa Hapoja,
IpeICTaBUTEIbCKOTO IIpaBJleHNs], pasielleHus BJIacTy, 3alliuThl Mypa U 0e30I1acHOCTH,
3aKpervleHHble cerogHs HopMmamu [lorosopa o Esponerickom Corose. YkasaHO, UTO
GOJIBIIIMHCTBO HOPM M IPUHIIMIIOB YaCTHOTO U ITy OJIMYHOTO IIpaBa, KOTOpbIe IIPVMEeHSIINCh
B IIpaBOBOVI ITIPaKTVKe CpeJHeBEeKOBbs, IOJIy YIJIN 3aKOHO/IaTe/IbHOe 3aKpeIrIeHle B KOHIIe
XVIII-XIX BB. OmnpepnesieHo, 4TO HIpaBOBble MHCTUTYTBL M yUYpeXOeHUs COBpeMeHHBIX
roCyJIapCcTB 3amlaJHOVI IIPaBOBOVI TpaguImu (POPMUPOBAIVICE ITPEMYIIeCTBEHHO B
VICCIIe[lyeMbIVi  IIepuofl.  YCTaHOBJIEHO: 3HauWTe/IbHOe BJIVsHWEe Ha olpefesieHNue
HaIIpaBJIeHU pa3sBUTWS CpeHeBeKOBBIX ITpaBa M rocyjapcTBa MMesIv KpYyIHble deofabl
U I1epKOBb, COIIPOTMBIIEHNEe KOTOPbIX IPUXOIWIOCHh IIpeososieBaTh OpraHaM ITyO/MaHOI
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BJIacTVM  TOTHAAIIHWMX  TOCyJapcTB. VIMes  IIMpoKMy  Kpyr  MOJTHOMOYMII — Ha
ITO/IBEZIOMCTBEHHBIX TEPPUTOPMSIX WM TOf, CBOEVl IOPUCAMKIIVEN, O3TU CWIBI He
OCTaHABIMBAINCh Ha [OCTUTHYTOM, IPOOODKAIM WX pacumpsTb. dDakTndecKn
VIH/IVIBVJTy aJIbHbIE VHTepeChl IIPeoIoJIeBaIi O0IIye HTePeCkl, B pe3ysIbTaTe Yero MHOIVIe
rOoCyJapcTBa  3IIOXM  CPeOHEBEKOBbS  OCTAaBAINCh  JIEIeHTPaIM30BaHHBIMM U
opraHmsanyoHHO «1a0biMy. CyIecTBEHHO IIOBIMSUI Ha W3MeHeHUe IOJIUTIYeCKON
cutyarm  Becrdabckmit mup (1648 1), mcxoms w3 HOpPM  KOTOPOro cyObeKTaMm
MEeXIyHapOAHBIX ~OTHOIIEHWV Ha4daJll BBICTYIAThb paBHOIIPaBHbIE CyBepeHHBIE
rocygapcrea. BecTdarbckmM MMPOM Takke IMTPOBO3ITIAIIAJICS ITPVHIVIT PeJIUTVIO3HOM
TOJIEPAHTHOCTM, YTO IIPVBEIO K BO3HMKHOBEHMIO HOBOIO MMpPOBOTO Iopsiaka. [Tostomy,
JTaHHO€e COOBITIE MeXX/TyHapOIHBIX OTHOIIIEHUVI CYMTaeM TaKVM, KOTOPOe, 10 ITPaBy MOXKeT
3aBepIIaTh IIportecc pOpMMPOBAHMS CPeIHEBEKOBOVI TrocydapcTBeHHOCTM. Kaxmprnr s
TpexX OSTalloB B IIpoIlecce PasBUTMS TOCYJApPCTB II€pMOfa CPeIHEBEKOBbS VIMEET CBOU
0COOEHHOCTN, KOTOpBIe ¥ IIO3BOJISIIOT VX BBIIENINTH, Ha3BaTh ¥ OIMCATh B Imdpax.
[IpencraBuTen MCTOPUKO-IIPABOBOVI IIIKOJIBI IOpMAMYeckoro ¢akysbereTa JIBBOBCKOTO
HAI[MOHAJIbHOTO yHUBepcuTeTa wmM. V. ®dpaHKO B CBOeVl Hay4YHO-IIeHArormyecKout
JesITeJIbHOCTY BBIIEJISTIOT TPY dTalla B PasBUTUN CPeIHEBEKOBBIX IIpaBa M TOCyHdapcTBa
crpas EBponbr: BosHuKHOBeHMe rocygapcrseHHOcTH (V-XII BB.), ycTaHOB/IEHME COCIIOBHO-
npencrasutestbHonn MoHapxum (XII-XV  BB.), mepmon abcomrormsma (XV-XVII BB.),
VIMeBIIIVIe OTIpe/ieJIeHHbIe OCOOEHHOCTV CBOETO IIPOSIBIIEHNS B KaKIOM 13 cTpaH EBpomer. B
TO >Xe BpeMs, CpeIHEeBeKOBOe IIpaBO, KOTOpOe IOJIT0e BpeMs XapaKTepu30BaJIoCh
MapPTUKYJIIPU3MOM Y IIEPCOHAIM3MOM, ITOTT IEVICTBVIEM YHVBEPCAJIBHBIX IIPABOBBIX CVICTEM,
npuoOpetasio  eguHCTBO. VIMEHHO mTpolecc peHenuMy PUMCKOIO IIpaBa U
pyHKIMOHMpPOBaHMS KaHOHMYECKOTO IIpaBa OKasacs (PaKTOpPOM, CIOCOOCTBOBABIIIVIM
3TOMy. B crarbe oOIpesesleHO, YTO HpaBOBble OTHOIIEHWMS B VICCIIENyeMbII IIePVOT
peryJmMpoBaIiCb He  TOJIBKO HOPMaMyM MeCTHOTrO OOBIYHOrO IIpaBa, HO WU
3aKOHOZIATeIbCTBOM IIpaBUTEeVl W BilafelbleB deofganbHbIX roMectuit. [lepuon
CpeIlHEeBEKOBbsl OTMedYaeTcss (POpMMpPOBaHMEM II€JIOT0 psfa KOPIIOPaTMBHO-IIPABOBBIX
CVICTeM, MHOTVIE 113 KOTOPBIX JIEXKaT B OCHOBE CTAaHOBJIEHMS 00IIIerocy1apCTBEHHOrO IIpaBa.
[TomuepKHYTO, UTO HOPMBI M IIPVHIIUIIBI PUMCKOTO VI KAHOHWYECKOTO IIpaBa IIPVMeHSUIN
He TOJIBKO ISl pa3pelleHns CIIOPOB YaCTHO-IIPaBOBOTO XxapakTepa. CdpopMupoBaHHBIE Ha
ux 0Oase mpaBOBble IOKTPVHBI, TaKKe OIIPedesIsuIM ITPVHINIIBL (PYHKIVOHVPOBAHWS
rocyJapcTBa.

KiroueBble ci1oBa: deomaymsM, pelleniys PUMCKOTO IIpaBa, KaHOHWMYECKOe IIpaBo,
CYBEpPEHUTET, IIEHHOCTY 3aI1a/IHOVI IIPABOBOVI TPAIVIIVIA.

KaHAuaaT opuanuHmnx Hayk [anHa @enymrak-ITacimasebka (JIbBiB, Ykpaina)
Beryn go icTopii po3BUTKY cepeHBOBIUHMX IIpaBa Ta Jep>KaBHOCTI
Y cratTi "imeThCs Ipo PO3BUTOK IIpaBa i AepKaBu B cepelHbOBIUYi, KOJIV 3apOIKyBasIVCs
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OCHOBHI ITiIHHOCTI 3axiTHOI IpaBoBOI Tpaauilil. MaroTbcsd Ha yBasi ifei-IiiHHOCTI cBoOoIM,
PIBHOCTI, CITpaBeJIMBOCTI, IeMOKpaTii, ITpaB JIOAVIHN 1 FpoMagH1Ha, TapaHTiV IpVBaTHOT
BJIAaCHOCTI, BePXOBEHCTBa 3aKOHY, CyBepeHiTeTy Hapojly, Hpe[CcTaBHUIILKOIO IIpaBJIiHH:,
MIOUTY BJIaay, 3axMUCTy MUPY i Oe3nekw, 3akpirieHi cporomHi HopMamu loroBopy mpo
€epontericeknit Coro3. 3asHaueHO, IO OUIBIIICTE HOPM 1 HPUMHLMINB IIPMBATHOIO i
Iy 0JIiYHOrO Mpasa, SIKi 3aCTOCOBYBaJIVCS B IIPaBOBiNl IIPaKTUILI cepeHbOBIYYs, OTpUMaIIA
3akoHoOaBye 3aKkpirutenHs B KiHli XVIII - na moyaTky XIX crosniTe. Busnadeno, 110 ripaBoBi
IHCTUTYTM VI yCTaHOBM CydYacHUX Jep>KaB 3axiJHOI IIpaBOBOI Tpamwiii dpopMyBasics
IepeBaKHO B JIOCIIDKYBaHWV Iepiof. BcTaHoBieHO: 3HauHUV BIUIMB Ha BU3Ha4YeHH:
HAaIIpsIMKiB PO3BUTKY CepeHbOBIUHMX ITpaBa i Jep>KaBy MaJIvi BeJIMKi dpeofiayiv Ta IIepKBa,
Omip SIKMX JOBOAWMJIOCS JOJIaTV OpraHaM IyOsiiuHOI BJjIafy TOMIIIHIX HepkaB. Maroum
IV POKe KOJIO ITOBHOBaXKeHb Ha IIiABIIOMYMX TepUTOPpisix abo Iif] CBOEIO IOPUCAMKITIETO, ITi
CWIV He 3YNVHSUIMCA Ha JOCATHYTOMY, IIPONOBXYBaJM IX posmmproBatn. PaKTryHO
iHAVMBIAyaIbHI iHTEpecy 10J1aJIV CIIJIbHI iHTepecy, B pe3yJIbTaTi yoro 6araTo geprkas ernoxm
CepeHbOBIUYS 3aJIMIIAIINCS JIelleHTpali3oBaHUMM 1 opraHisaminHo ciabkmmu. IcroTHO
BIUIVHYB Ha 3MiHy HOIiTM4HOI cuTyartii Bectdanbebkmmt Mup (1648 p.), Buxoasum 3 Hopm
SIKOTo CyO'eKTaMy MIKHapOAHVIX BiTHOCMH IIOYa/IM BUCTYIATM PiBHOIIPaBHI CyBepeHHi
nepXaBu. BecTdarbcbkM MMPOM  TakKOX ITPOTOJIONIYBaBCA ITPVHIIAI  PeJIirirHOol
TOJIEPAHTHOCTI, IJ0 MPU3BEJIO JO BMHMKHEHHs HOBOIO CBiTOBOro mnopsaky. Tomy maHy
MO0 MKHAPOJHMX BiJTHOCHH BBa)Xa€MO TaKOIO, KOTpa IO IpaBy MOXe 3aBepIIyBaTu
npoitec popMyBaHHSI CepeJHbOBIUHOI AeprkaBHOCTI. KoXeH i3 Tpbox eTamiB B Ipolieci
PO3BUTKY [Iep>KaBHOCTI Ilepiofly cepeqHbOBIUUsl Ma€ CBOI 0COOJIMBOCTI, SIKi JO3BOJISAIOTH 1X
BUIUINTY, HasBaTy 1 ommcatu B Imdpax. ITpeacraBHMKM icTOpMKO-IpaBoOBOi IIKOJIV
IopUanYHoro gaxysbTeTy JIpBIBCBKOro HallioHaJIbHOTO yHiBepcuTeTy iM. I. DpaHka B cBOIN
HayKOBO-IIe[IarOriuHiy AisUIbHOCTI BUOUIAIOTH TPU eTalll B €BOJIOLII cepeaHbOBIYHMX
npaBa i gepXasu KpaiH €Bporm: BuHMKHeHHs AepxkaBHocTi (V-XII ct.), craHOBIIEHHS
cTaHoBO-TIpencTaBHMIIBPKOI MoHapxil (XIII-XV ct.), mepiog abcoimormsmy (XV-XVII ct.). Y
TOVI JKe Yac, cepeJHbOBIUHe IIpaBo, sKe JTOBIMII Yac XapaKTepyu3yBaiocs NapTUKYJITPU3MOM
i TIepcoHasIi3MOM, IIif, JIi€I0 YHiBepCcaJIbHUX IIPABOBMX CHCTeM, Habysasio egHocTi. Came
Iporiec pellenilii pMMCBKOro IIpaBa i (PyHKIIIOHYBaHHS KaHOHIYHOIO ITpaBa BUSBUBCSH
dakTopoMm, IO cOpwsAB IILOMYy. Y CTaTTi BU3HAa4YeHO, WO IPaBOBI BiTHOCMHW B
AOCIKYBaHWV IIepiof] peryoBaicsa He TiIbKM HOpMaMM MiCIIeBOTO 3BMYaEeBOro pasa,
a ¥ 3aKOHOMABCTBOM BJIacHMKIB deopmarmbHmx MaeTkiB. Ilepion cepenHboBiuus
BiI3HaudaeTbCsd POPMyBaHHSIM IIJIOrO psAfdy KOpPIOpaTMBHO-IIPaBOBUX CHCTeM, OaraTo 3
AKVIX JIeXKaTh B OCHOBI 3arajibHozep>kaBHoro I1pasa. [linkpeciieno, mo HopMu i TpyHOMIIN
PVIMCBKOTO 1 KaHOHIYHOIO IIpaBa 3aCTOCOBYBAJIMCh He TIJIbKM I BUPIIIEHHs CIIOPiB
IpUBaTHO-IIPaBoBOro xapakrepy. CdopmosaHi Ha 1x 0a3i IpaBOBi JOKTPUHM BU3HaYaIN
BHYTPIIIIHI 3acaay PYHKIIIOHYBaHHS OLIBIIIOCTI €BPOIENICHKIX eprKaB.

KirouoBi ci10Ba: dpeonaiiisM, perjeniliss pUMCbKOIo ITpaBa, KaHOHIUHe IIpaBoO, CyBepeHiTeT,
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LIIHHOCTI 3aXiJJHOT IIPaBOBOI TPaVLIiI.
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